Law OFFICES OF
Louls E. GITOMER

Lows E GitoMik

IHE ADAMS RUILDING SULLE 0]
[.ot_G11 OMER® VI RIZON NET

600 BALTIMORE AVENUF
TOWSON. MARYLANI 21204 4022

{202) 366-6532
June 2, 2008 FAX (411 332 UBAS

Honviable Anne K Quinlan
~Acting Scerelary

Suiface Transportation Boaid

395 E Street, S W

Washungton, D C 20423

RE: Duocket No 42102, Ravlroad Sah age & Restoration, Inc —=Petition for %Q y7 2
Decluratory Order—Reasonableness of Demurr uge Charges
Docket No 42103, G F Wiedeman Internanonal, Inc -Petition fi

)
Declu atory Order—Reasonableness of Demurrage Charges %2 ,2 5/?3

Dear Acling Secietmy Quinlan

Linclosed for efiling 13 the response of the Missoun; & Notthern Atkansas Railroad
Company, Inc. 1o the Request tor Extension of 'ime liled by Rathoad Salvage &
Restoration, Ine and G F Wiedeman Intetnational, Inc

Thank you for your assistance [{ you have any questions please call or email me

Sincetely you

Lais B Gitomes

Attowney for Missounn & Notthein Arkansas

Railroad Company, Inc
FEnclosure



BCEFORE TIHIE
SURFACE TRANSPORTATION BOARD

Docket No 42102

RAILROAD SALVAGE & RESTORATION, INC
—PETITION FOR DECLARATORY ORDER —
REASONABLENESS OF DEMURRAGE CHARGES

Docket No 42103

G F WIEDEMAN INTERNAT[ONAL., INC.
—PETITION FOR DECLARATORY ORDER--
REASONABLENESS OF DEMURRAGE CITARGES

RESPONSE OF MISSOURI & NOR'I HERN ARKANSAS RAILROAD COMPANY, INC
TO REQUEST FOR EXTENSION OF TIME BY PETI'1IONLERS

Leean M Greenwald, Esq Lows E Gitomer, Esq

Vice President - Litigation Counsel Law Offices of Lows E Gitomer
RaiiAmerica, Inc. 600 Baltimoie Avenue

5300 Broken Sound Blvd , NW Suite 301

Boca Raton, Flonida 33487 Tawson. MD 21204
(561)226-1729 (202) 466-6532

Lecan Greenwald(@Rail Amenica com Lou_Gitomer{@ver1zon net

Attoineys for MISSOURI & NORTHERN
ARKANSAS RAILROAD
COMPANY, INC

Dated June 2, 2008



BEFORE 1HE
SURFACE TRANSPORTATION BOARD

Docket No 42102

RAILROAD SALVAGE & RESTORATION, INC
—PETITION FOR DECLARATORY ORDER—
REASONABLENESS OF DEMURRAGE CHARGES

Docket No 42103

G I WIEDEMAN INTCRNATIONAL, INC
—PETITION FOR DECLARATORY ORDER- -
REASONABLLNLSS OF DEMURRAGE CHARGES

RESPONSE OF MISSOURT & NOR'THERN ARKANSAS RAILROAD COMPANY, INC
TO REQUEST FOR EXTENSION OF TIME BY PETITIONERS

Missounl & Northern Arkansas Railioad Company, Inc (“M&NA™) 1esponds in
opposition to the Request for Extension of Time filed on May 30, 2008 by Railroad Salvage &
Restoation, Inc (“RS&R™) and G F Wiedeman [nternational, Inc (“GFWI”). jointly refeired to
as “Petiioners” (the “Fxtcnsion Request™)

Petitioners have requested an additional 30 days to file their opening statement and for
the filing ot the remaindcr of the pleadings in this proceeding The basis for Petioners’
1equested extension 1s “the tune required for Petitioners’ Consultant tu analyze the voluminous

documents furmished by Respondent  1n response o Petttioners® iniual discovery iequest
y Resp P

Petrtioners” Consultant 15 1equired to review all of those voluminous documents in conjunction



with scveral special studies being undertaken in defense of the demurrage chaiges at 1ssue ™
Extension Request at 1
ARGUMENT

In consultation with Petitioners M&NA agreed o o one week extension, but not 30 days
M&NA 15 sull agreeable to a onc week extension  However, Petitionets’ clium that theu
Consultant did not have access 1o the documents produced by M&NA 1n discovery 1s wrong A
teview of the Discovery Subnulied by Petiioners on Mach 28, 2008 (“Petitionets’ Discavery™),
a copy of which 15 attached as Exhibit A, demonstrates that 1n the ordinary course of business
Petinoners had received [.492 pages of the [,642 pages of documents produced 1n response to
discovery Indeed, M&ENA was well within its nghts not produce documents that were in
Peutioneis® possession, but 1o avord delay and needless cost, M&NA produced these documents
that Petitioneis should have 1etained in the ordinary course of business.

Petitioners filed 10 Requests for Production on M&NA  Of these 10 1equests, eight were
for documents “issued to™ one of Lhe Petitioness by M&NA  See Request lor Production Nos 1,
2,3.4,5.6,9,and 10 In responsc to these eight Production Requests, M&NA produced 1,492
pages (including identifying information) that had been provided to Petitioners in the ordinary
course of business  The other two document requests were for “lor cars ordered by” one of the
Petitioncts  Sce Request for Production No 7 and 8 In response to Production Request Nos 7
and 8, M&NA produced 50 pages of car onder information  Since Petitioners otdered the cars,
they should have 1ecords of those oiders

Petitionei s should, in the ordiniaty cowse of business, retun the wfonmation that they

sought 1n 1t) Requests for Production and make 1t 1cadily available to their Counset and
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Consultunt in preparing theu case. The Boad should not iewaid Petitioners® lack of diligence by
granting them additional time 1o prepaie their opening statement.

Not only weie Petiioners not entitied to these documents in discovery and not only
should they have given them to their Counsel and Consultant al the time or shortly after they
sought to commence these dectaratory order proceedings before the Bowd,' but they were well
awate ol the volume of documents that they were 1equesting fiom M&NA and that the M&NA
would produce in discovery  From the iime of tmhal production until the due date of Petitioners’
opcning statement 15 over seven wecks, sutely enough tume for the Consultant to conduct
whatever study was necessary  Despite thus knowledge. Petitioners have agreed to all schedules
to date, and hnew of the time that they would have to ptepare their opeming siatements 1n these
proceedings once discovery was concluded, and Petitioners also agieed Lo the date for the
conclusion of discovery

Peutioners have not paid any demurrage to MENA on any of the cars 1n issue n these
ptoceedings and have not paid demurrage to M&NA on any subscquently delayed ralll cars
M&NA beligves that Peutioners ate attempting to use their own lack ol diligence to fuither delay
the payment of legitimate demurrage charges to M&NA, which now exceed $500,000 (including

those subject tn these proccedings and those accrued since these proceedings began)

' On Qctober 5. 2007, RSR filed a Petiion fin Declaratory Order in Dochet NOR 42102,
Ratlroud Sulvage & Restoration, inc  —-Petition for Deciai atory Order—Reasonableness of
Demurrage Charges, and on October 29, 2007, GFW filed a Petition for Dechnatory Order in
Docket NOR 42103, G F Wiedeman International, Inc - Pention for Declaratory Order—
Reavunableness of Demur age Charges
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CONCLUSION

Petitioners have not justified an extension of moie than one week to file their opening
statement  Petitioners (1) should have had all of the documents that they svught in discovery in
then own recaids, as they wete previously provided by M&NA 1n the ordinaty coutse of
business; (2) should have piovided these documents to their Counsel and Consultant in a tinely
manner, and (3) should have known the volume of documents that M&NA could produce
because these documents had been provided to Petitioners 1n the ordinary course of business
M&NA respectfully requests the Boaid not to reward Petitioners for then lack of diligence and
deny their 30-day extension request, and instead grant the one week extension agieed to by

M&NA

-

Leeun M Greenwald, Esq
Vice President - Litigation Counsel

itomer, Esq
Law OfTices of Lows F. Qitomer

RaillAmelnica, [ne. 600 Baltimore Avenue
5300 Broken Sound Blvd , NW Suite 301

Boca Raton, Flotida 33487 Towson, MD 21204
(561)226-1729 (202) 466-6532

Leean Greenwald@dRail America com Lou_Gritomer@verizon net

Attorneys for MISSQURI & NORTIIERN
ARKANSAS RAILROAD
COMPANY, INC

Dated June 2, 2008



CERTIFICATE OF SERVICE

| hereby certity that I have caused the foregoing document to be served clectioncally on
counsel tor Railroad Storage & Restoration, Inc and G F Wiedeman International, Inc
_ €7 Zkfws . Gitomer
Junc 2, 2008

"
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EXHIBIT A-DISCOVERY SUBMITTED BY PETITIONERS



Law OFFICE
TyHoMAS E McFARLAND, BC
208 SoutH LASALLL STREET - SUllE 1890
CHICAGO, ILLINOIS 60604-1112
Te1Traone (312) 236-0204
Fax (312) 201-9695
mcfarland@uol com
1HOMAS 1* MCTARL AND

Maich 27, 2008
By UPS meht n

Lows E Gitomer, Esq

600 Baitnniere Avenue, Sude |
The Adams Buitding

Towson, M 21204-4(22

Re Docket No 42102, Ralrowd Subvage & Resioration, Ine -- Petition for
Dactas eten y Order - Reasonableness of Deanniayre Charpes

Docket No 42103, G F Wiedeman International, Inc - Petuton for
Decluratony Chrder - Reusomibleness of Denurrage Char ges

D Lou

Heicby tiansintted 1s Discovery Submutted By Petinoners  Call me if you have any
yueslions

Very tuly yours,

:'|.‘ ,llul. ;,i|‘|\

Thormas F Mclaland

ditor nev for Rathond Sulvage

& Restonatron, Ine und

G Wedeman Internatrenal, Ine

I\E A A0 120208 Dt

kL, Damel Whitwotlh, Esq
Mi G Juchson



BEFORE TilE
SURFACF TRANSPOR I ATTON BOARD

\
RAILROAD SALVAGE &
RESTORATION, INC -- PETITION FOR
DECLARATORY ORDER -- DOCKET NO 42102 ,
REASONABLINESS OF DEMURRAGE
CHARGES

GF WIEDT MAN INIERNATIONAL,
INC -- PLIITION FOR
DECLARATORY ORDER --
REASONABLENESS OF DEMURRAGE
CHARGES

DOCKET NO 42103

DISCOVFRY SUBMI'TTED BY PETITIONERS

Puisuant :c 49 C F R Pt 1114, Subparl B, Petthoners, RAILROAD SALVAGE &
RESTORATION, INC and G WIEDEMAN INTERNATIONAL, INC , hereby submit
discovery to Respondent, MISSOURI & NORTHERN ARKANSAS RAILROAD COMPANY,
INC The discovery consisly of Requests to Admit, Requesis for Production of Documents, and
Imetogatonies Putsuantto 49 C R § 1114 26(a), and 49 CF R § 1114 27(a), 1esponses to the
discavery are 1o be provided no !atet than 15 days after subimssion of the discevery, 1 ¢, by Apul
14, 2008

DEFINITI

Teiras used 1 this discovery have the follow g meaning

The abireviation “MNA™ means Respondent Missoun & Noithein Atkansas Rasl=oml
Company, Ine,

The abbiev ation “RSR" meens Pctitioner Rl vad Salvage & Restotation, [



The abbieviation “GFW™ means Petiioner G F Wiedeman Inteinational, inc

[he tesm “demuniage penod™ means the 25-month peniod between January 1, 2005 and
Lowary 31, 2007, wisive

The term “tanff* means the MNA tatift 1elied on as authouty for collection of the
demurtage chaiges involved in the Amended Complaints

e tevm “lmivoice” mems the imvoice by wineh the demunage charges m thie Arenaed

Complaits weie bilied, incliding any armended invoice and/ot conected invoice submitted (o

RSR

The term “Cars-enroute-Form™ means a lishurg of cars enroute to RSR and GFW that 1s
and was sent tu RSR onl] GFW on a daily basis

Fhe term “Cais-placed-nt-customer facihity Foim™ means a histing of cars placed at the
place of business of RSR and GEW that is and was sent to RSR and GFW on a daily basis

The teum “Constiuctive 1*lacement Notice™ means a wiitten for.n notifying RSR and
GFW that imicms consgned to them were constiuctively placed by MNA because of RSR's o
GFW's mabihity to tecerve them at ns place of business

The teun “'Car-urder Recoids™ nieans docuinents that 12coid the date and time on which
RSR and GFW mdered 1anleas 10 be placed at then place of busmiess

The term “document” as used hierein means the onginal and any copy o1 non-identical
copy of any wiiting, coipoiate memotanda, utalls, paisonal memoianda, petsonal notes,
courespondence, teleaiam, e-mals and electionic t conputer teceids and commuanicatiens,
tuleplione diaty o other willen matte Also, 1t meaas all computer stoted nformation, vorce

tapes, 1ecordings and vlhe: electionic or mechameal metliods of sloung mlvimatior: Wheie no



otigmal ot non-identical copies of a witing are avaiable, it means copres of viigmals amd copies

of nont-identical copies

Che ters "non-idenuical copies” means copies upon winch Lhe e ate writings, nota.ions,

cross-outs o1 other inmkimgs which make the copy non-identical to the oniginal documents

[dentity

(A)

(B)

(C)

(D)

With tespect to a natwal petson, should include full nemies, title, job descipuio,
business and home addiess, and 1elationsup with the involved demaiiage charges
Wath 1espect o & busimess enlity, il means ils name, date and place ol lormation
lype ol existence, whether corpoiate, partneiship o1 propuetorship and aiso
ireluds its business addiess

Weth sespeet 10 o document, il meludes Dite, dale, aulhor, addiesses, 1ceipienls,
suhject matier o1 general natuie, present locatiod anc custodicn This 1cqunes thal
you give the above imforiation concerning a document jiespective whether the
document 15 1n your possesson, custody o1 centiol o1 whethet you clinm the
document to be pivileged

With 1espect 1o an oial statement o1 commumnication, it includes the maker ot the
statement, the 1ecipients, when the statement was made, the peison piesent when

made, the mode of commuiticagion and the subject mattel

The ietm “"communicaiion” means the acl of o fuct of commumeating It mcluaes any

document dehivered By a peison o1 ertity 10 4 peison ot enhity and any otal statemant by one

persus a1 enliiy (0 anotha peison o1 entity eithe in private ot i the presence of thid peisons

I'he tevm "Parties” means each vaity to thns trgation and each coipotation, eclity,

3.



allihate, subsidiany, agent, division and any corpoiation ot individual who has a conteolling
mtelest in any party to this htgabion

Flic tenn ' Percon” means an individual, eotporation, paitnetsiup o1 assoc.alion o any
cther busmess entity,

Requests tor Admission

| In accordance with MNA’s tanifl, demurniage chaiges aic not 1o be assessed (o
detention of privately-owned 1ailcms (1 &, can imitials ending m X) on privately-owned tiacks,
1 e, belween Lhe dates of actual placement and 1elease of such cais

2 In accondance with MNA's tuniff, demunage chaiges aie not 1o be assessed (or
detention of tanles under constiuctive placeinent unless wizlle s o glectiome censtiutive
placerren’ notices [or such 1anears e ime.y sent to the comsigree of such 1atlcas

? MNA does not pay any cai-hite chaiges when nofding puivately-owned 1ailcais on
MNA tiacks (1 ¢, 1alems havimg car intials ending in X},

4 Duning the demuitage peniod, a tepiesentative of RSR 1equested that MNA Iease
tackage to RSR as a means to ehnnate o1 1educe assessment of demuniage chmges on
puvately owned 1aleaus leased by RSR, but MNA eithet 1efused that 1equest o Fuled to 1esponed

lo thal request

Lnteri opaturics

] As 1o the foltowmg cal nu vbers on the fol'owirg mvaorees of demuniage clinges
dated June 5, 2006, 1ssued 1o RSR, whet 15 the explanation for the tact that imote than one-day

was excluded i the ealculation of demuniage charges?



luvoice No,
DB 02741
DI 902741
DB 002741
DB 002741
DB 002756C
D3 102756C
DB 002756C
DB 002756C
DB 002773C
DB 002811C
DB 002828
NB (02828
DB 002828
DB 002828
DB 002828
DB 002828
DB 007842
DB 002842
DB QU842
N3 002842
DB 002842
DB 002854C
DB 0U2870
DB 002870
DB 002870
DB 02370
DB 002870
DB 002882
LB 02897
DB 002897
DB 002897
D3 002897
DB 002913C
DB 002913C
DB 002913C
DB 002913C
DB 002913C
DB 002913C
NB o9 13¢
DB 002913C
DB 0029113C
DB 0502

Cnr No,
MP 650547

HS 10435

MP 9511R5
LW 60488
ATSF 68044
ATSF 74479
CS 21065
CW 06585
ATSI 76329
HS 10320
MP 651295
HS 10362

HS 10220

TR 526647
1S 10227

IR 520641
CHTT 300226
GINTX 295202
GNTX 297144
CHTT 360244
TKEN 9992
CHTT 360293
CEL1 360204
MP 651196
CHTT 36036
CNW (37028
CNW 137247
BN 560443
1S 10493
TFM 55234
TFM 60209
MP 651257
TEM 60285
CHTT 60222
CHTT 360239
CIT1T 287003
CNW 375038
SP 165195
CHTT 287096
CNW 128104
MP’ 650691
ATSF 74575



Invuice No, Cay No.
DB (602 CHIT 287072
DB 0602 CHTT 160356
DB 002947C CHTIT %0336
DB 002965C SP2314Y
DB 002965C MP 6427061
113 002965C BNSF 516325
DB 002965C MP 951162
DB 002965C CHTT 287081
DB 002905C CHTI 360219
B 002965C I3NSE 510678

2 As to the lollowmg ca numbers on the following invoices of demunage chaiges

dated June 5, 2000, 1ssued le RSR, what is the explanation for MNA's will.ngness @ waive
collection of such chaiges, as comaunmcaled to a iwpresentative of RSR duting a meeting held v

ur about June o, 20067

Invoice No, Cat No.

DB 002773C DGNO 48]
DB 902773C IR 526647
DB 02791 TR 526041
DB 002791 UP 229926
DB 002823 MP 951106
DB 002854C SCRF 389

DB 002854C SCRY 402

DB 002854C MNA 445

DR 002854C CHTT 160369
DB 002854C GNTX 297103
D3 002854C NOKL 260091
DB 002854C SP 34056
DB 002854C MR 526641
DB 092882C CNW 137162
DB 002882C MP 650514
DB 002882C NOKI. 360091
DB 002897 CHTT 350249
DB 002847 M G5UE08
DB 002897 MP 650878
DB CQ2897 TFM 55234
DB 0G2213C CHIT 300222
D3 002913C CHTT 300239



Invoice No, Car No,
DB 602913C MP 6350795
DB 002947C GNTX 295201
LB 002947C GNTX 297129
DB 002947C GNTX 297180
DB 002947C CHTT 287001
DB 0u2947C GNTX 295092
DB 002947C LW 66467
DB 002947C MP 641229
DB 002947 CHTT 360243
DB 002947C CNW 340213
B 002947C MP 041263
DB gu2965C CNW 741029
DB 002965C MP 642687
DB 002965C SP 338027
DB 002965C DRGW 340299
DB 002965C HS 10493
DB Q02065C UP 152034
DB 002965C GNTX 295160
DB 002983 GNT'X 295278
DB 002983 GNTX 297195
DR 002983 CHTT 360204
DB 002983 CHIT 360229
DB 002983 CNW 137012
DB 002983 HS 10493
DB 002983 SP 365086
DB 002983 1.W 66482
DB 002983 SP 323096

t How miony hows ol cai-hire pe: mi‘car was MNA permitied o 1ectaim agaimst

Umon Pacific Rinlroad Companty on UP-fuimshed 1a.cais deliveied to RSR o1 to GFW duimg
the detnurrage penod?

d, (1) " Was MNA 1equested by RSR at any tume between Janvary ', 2008 and
Jantany 31, 2007 1o lease ack to RSR [ur stomage of RSR’s puvately-owned 1mleats (1 e,
vatluns teased by RSR)?

(b) [ s0, what were the approximate dates of such requests?



{c) {f s0, what wele MNA's 1es 2onses 10 such 1equests?

5 (a) Duimng the period between Tanuary [, 2005 and January 31, 2007,
nclusive, did MNA deliver 1a1lcats to RSR on GFW that waie vao1e newly annived at MNA's
yard than other 1atlears in MNA’'s yaud at that time that weie consigned to RSR or GFW?

(0) 0 se. wdentify all such talcars,
Request foy Produstion o[ Doctmenty

Miease pruduce the {ollowmg.

1 Comes of all “cars emoute forms™ 1ssued to RSR for the demuiiage penod
between lameuy 1, 2005 and August 31, 2006, inclusive, ind for Cet No 31163 11 Oclober,
2006

2 Copies ¢t al] “cars-enioute forms™ 1ssaed to GFW for the demunage penod
betweer Seplember 1, 2006 and Januaty 31, 2007, inclusive

3 Copies of all “vas-placed-at-customen -faciaty forms™ 1ssued to RSK foi the
de nunage penod behween January 1, 2005 and August 31, 2006, inclusive, and for Cai No
31103 in Qctober, 2006.

4 Copes of all “cais placed-at-customer-facility forms™ 1ssued 1o GEW foi the
demutiage period between September |, 2006 and January 31, 2007, inclusive

5 Copies of all “constiuctive placenent nolices™ 1ssued to RSR {on the demupage
penod hetween lavuay 1, 2005 and August 31, 2006, inclusive, and for Car No 3110310
October, 2000

6 Copies of all “conshuctive placenment notices™ 1ssued to GFW {o1 the demunage

penud perw cen September 1, 2006 and Tanvary 31, 2007, melusive

-



7 Coptes of all “cu-o1der 1ecords” foi cars mdered by RSR to be placedd at s
lacility duning the demuniage penod hetween Januaiy 1, 2005 and August 31, 2C06, nelusive,
and for Car o 31103 in Ociober, 2006

8 Copies of all “cai-oide: tecoids™ for cais ordered by GFW to be placed at s
facility duning the demurnage penod between September 1, 2006 and January 31, 2007, mclusive

9 Copies of all invoices for demunage charges 1ssued to RSR for the demunape
penod between January 1, 2005 and August 31, 20006, inclusive, and ol Cai No 31103 n
October, 2006 ncluding any coirécled or amended nvoices

10 Copies of all invoices for demunage chaiges 1ssued to GEFW for the demuniage
peniod belween September 1, 2006 and Janumy 31, 2007, inclusive, including any cotecled o

amended vaices

Respectluily subnutted,

" -‘T\. [ ) [ ¥} ‘:‘ l' T1 < ‘:A— ‘--L‘ 4 .d_&

Thomas F Mcf wland
Thomas F McFaland, P C,
208 S LaSalle St s#!8u0
Chicago, IL 606U4-1112
(312) 235-0204

(312) 201-9695 (fax)
mcfarlandGuaol com

Attorney for Petinoners

awed March 27, 2008



